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he small state of Delaware can offer big opportu-

nities for clients looking to establish a new trust

or to move an existing trust. Over the past 30

years, Delaware has largely led the charge toward
developing “trust friendly” legislation. Today, Delaware’s
legislative initiatives and its Court of Chancery continue to
benefit trust professionals and their clients.*

The Delaware Advantage

Compared with other states, Delaware offers advantages
on many fronts. For example, it offers your clients greater
investment flexibility and higher levels of confidentiality as
well as the potential for unlimited trust duration. Here are
some of the reasons why Delaware can be attractive to so
many people establishing trusts.

Freedom to choose an investment advisor

Delaware is one of few states to offer administrative
trusts, also known as directed trusts. With these trusts,
the administrative function is separate from the invest-
ment function, and the fiduciary duties of each func-
tion are bifurcated. Thus, trust clients may use their
own investment advisor to invest their trust assets. The
investment advisor can serve as a local point of contact
for the family, while the trustee performs the adminis-
trative functions and exercises noninvestment discre-
tion.

Tax benefits?

If your clients are exploring ways to manage fiduciary
income tax on capital gains or accumulated income

of a trust and the beneficiaries are nonresidents of
Delaware, they may well benefit by establishing a

trust in Delaware. Delaware does not impose a fidu-
ciary income tax on irrevocable trusts that accumulate
income and/or capital gains for future distribution to
nonresident beneficiaries. Tax-free accumulation can be
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a particular advantage for perpetual or “dynasty” trusts
that may continue for many generations.

Protection of Trust Assets—Delaware is one of only 12
states that allows for a self-settled trust that protects trust
assets from claims by creditors. Delaware allows the
grantor to protect an interest in the trust income and princi-
pal while maintaining certain powers over the trust without
exposing the trust’s assets to creditor claims.

In addition to obtaining asset protection, grantors can also
create self-settled trusts which are not subject to income
taxation by the grantor’s home state. A Delaware asset pro-
tection trust designed as a nongrantor - incomplete gift trust
can be a powerful tax and asset protection planning tool

for an individual who lives in a state that imposes a mate-
rial income tax on investment income. The grantor would
possess a testamentary limited power of appointment over
all the trust property to avoid making a completed gift for
federal gift tax purposes.

Unlimited Duration of Trusts—Many states limit the
duration of a trust. In 1995, Delaware was one of the first
states to repeal the “rule against perpetuities,” which in
most other states limits the duration of a trust to a finite
period. Under Delaware law clients can have their as-

sets pass through a generation-skipping tax-exempt trust,
from generation to generation, essentially without end and
without incurring additional gift, estate or transfer taxes.
The potential growth of assets can become larger with each
generation.

Total Return Trusts—In 2001, Delaware became the first
state to adopt unitrust legislation permitting the conver-
sion of traditional net income trusts to total return unitrusts.
Total return unitrusts are flexible vehicles that often help
eliminate tension between current trust beneficiaries and
future trust remaindermen over how the trust assets should
be allocated.
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Confidentiality—For clients who place a premium on
confidentiality, unless specifically required by the provi-
sions of a trust or court order, Delaware requires no court
filings, annual meetings of beneficiaries, public registration
or court accountings. And when a trust dispute goes to the
Delaware Court of Chancery, the parties can often have the
record sealed.

If you have clients with estate or financial planning needs
that include the use of personal trusts, they may benefit
from a closer look at the benefits Delaware has to offer.

It is easy to establish a new trust in Delaware, and the
process of moving an existing trust to Delaware where it
can be “reformed” according to Delaware law is relatively
straightforward, provided the current trust instrument con-
tains language for removing and appointing trustees.

To learn more about the Delaware advantage, please attend
my session “Creative Strategies with Irrevocable Trust
Planning and Asset Protection—Why Delaware?” at the
Planning for the Generations Symposium, August 57, in
Chicago, Illinois.
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! The benefits or types of accounts described in this article may not be
appropriate for all clients.
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and their clients should consult their legal counsel and tax advisors about
their particular circumstances.

3 Administrative Trustee Services are provided by the Personal Trust Ser-
vices Division of Charles Schwab Bank, a federal savings bank. Charles

Schwab & Co., Inc. and Charles Schwab Bank are separate but affili-
ated companies and wholly owned subsidiaries of The Charles Schwab
Corporation. Schwab Institutional is a division of Charles Schwab &
Co., Inc. Charles Schwab Bank Personal Trust Services Division serves
as administrative trustee of trusts whose investments are managed by
independent investment advisory firms named by the grantor or benefi-
ciaries and that do business with Schwab Institutional. These advisory
firms are not affiliated with The Charles Schwab Corporation, Charles
Schwab Bank, Charles Schwab & Co., Inc. or any affiliates or subsidiar-
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accounting, and related back-office services to administrative trusts for
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