
WealthCounsel and Trusts & Estates Magazine
Launch the 3rd Annual Industry Trends Survey

What Every Estate Planning Attorney Should Know About  
Florida Homestead Law 

By: Eric S. Kane, Esq. 

WealthCounsel and Penton 
Business Media, Inc., 
publishers of Trusts &
Estates magazine, en-

tered into an agreement earlier this year 
to co-sponsor WealthCounsel’s annual 
Industry Trends Survey. The 2009 web-
based survey launched Sept. 23, 2009 
and closes Nov. 2, 2009. As in previous 
years, key findings from the assessment 
will be released at the Heckerling Insti-
tute on Estate Planning in Orlando, Jan. 
25-29, 2010.

 

“By joining together in 
launching the Industry 
Trends Survey, we are 
able to reach a broader 
audience and thus
capture data that we 
believe is fully represen-
tative of such a diverse 

industry,” said Rich Santos,
Group Publisher for Trusts & Estates
magazine in New York. “We’re excited 
to be working with WealthCounsel on 
this initiative and we look forward to re-
leasing the findings in a joint announce-
ment in January.” 
 
WealthCounsel initially launched the
Industry Trends benchmark survey in
the fall of 2007 which drew participa-
tion from approximately 490 attorneys
nationwide. The intent was to monitor
the challenges facing today’s attorney
practitioners, to maintain a pulse on the
planning needs of consumers, and to
track major trends. The 2008 survey
drew 512 participants and provided
additional data points to conduct com-
parative analyses from year to year. 

Take the survey at 
www.wealthcounsel.com/

2009_industry_trends_survey.aspx
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CALL FOR ARTICLES - January 2010

The WealthCounsel Quarterly is published 
January, April, July and October. It is a com-
munication tool through which WealthCounsel 
members can share legal expertise with their 
colleagues while enhancing their professional 
exposure within the estate planning community. 
Members are invited to contribute a legal/tech-
nical article or a column on practice-building 
strategies for the January 2010 issue. Article 
length should be less than 750 words.

Publishing deadlines for the January 2010 issue 
of  The WealthCounsel Quarterly:

     11-02-09:  Please submit topic idea to 
	     reserve space in the layout
     12-07-09:  Article Manuscripts Due

To reserve space for your article in the January 
2010 issue, send an e-mail  to Marlene.Frith@
wealthcounsel.com.	



In addition to its warm weather and 
magnificent beaches, the Sunshine 
State is a popular destination of 
choice for its Homestead Protec-

tion. This article summarizes the three 
basic categories of Florida Homestead 
law and provides ten important things 
every estate planner should be aware of 
when advising clients. 

Florida’s Homestead protection can be 
categorized into three distinct protec-
tions under Florida law each with a 
specific purpose: protection from credi-

tors, protection of surviv-
ing spouses and minor 
children and reduction in 
property taxes. 
 
The Florida Constitution 
terms certain property as “homestead” 
thereby protecting it from levy by 
creditors of the owner, subject to the 
following exceptions: taxes and assess-
ments on the property, mortgages on the 
property, and mechanics’ liens for labor 
performed on the property.  
(Continued on p. 8, “FL Homestead”)  

A seminar on succession planning for farm and ranch families led by members Darrel 
Johnson and Steve Graber at the Planning for the Generations Symposium in Chica-
go drew the interest of the Tribune Broadcasting Company. WGN Radio 720 filmed 
the meeting and interviewed Johnson, Graber, and WealthCounsel executive director 
Matt McClintock. The interview was the lead story on This Week in Agribusiness 
which aired August 15-17 on rural channel RFD-TV seen throughout the Midwest, 
and on the Dish-TV and DirectTV networks which aired throughout the country. This 
4-minute video is now available for viewing on the WealthCounsel YouTube site at:  
www.youtube.com/wealthcounsel 

TV Coverage of WealthCounsel’s Seminar on Planning 
for Farmers & Ranchers 

Now Available for Viewing at 
http://www.youtube.com/wealthcounsel
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(Continued from p. 2, “Planning”)

We ask about the sacrifices made and 
the long, hard hours worked. It is always 
interesting to learn how they acquired 
their first farm and what it meant to them.  
They start using “farm speak,” with 
references to “farming on the halves” or 
“cash renting.”  We quickly move onto a 
detailed description and analysis of the 
current operation.  More often than not, 
we will ask our clients to draw a hand 
sketch of their acreage, so we can better 
understand how each parcel relates to 
the other.  The sketch always identifies 
roadways and the various houses on the 
farm.  It is important to develop a de-
tailed description of each of the clients’ 
children and, depending on their age, 
each of the grandchildren.  Normally, 
we learn very quickly about each child’s 
strengths, weaknesses, and the state of 
their marriage.  The clients will normally 
volunteer information concerning each 
child’s ability to handle finances, as well 
as their connection to the family farm 
or ranch operation.  It is also helpful to 
understand the family hierarchy and the 
relationship amongst siblings.

A detailed discussion concerning our 
clients’ health is of critical importance.  
Many of the recommendations we will 
later make will be dependent upon these 
answers.  Time must be taken to explore 
any significant issues that may impact 
our recommendations.
    
Throughout our prospective clients’ 
initial consultation, we are attempting 
to discuss and identify their articulated 
planning objectives.  Oftentimes we hear 
that our clients’ primary objective is to 
keep the farmland in the family name 
forever or at least for the next several 
generations.  Almost in the same breath 
is a stated desire to treat each child fairly 
whether they are involved in farming or 
not.  Many are concerned about the high 
cost of nursing home care, along with not 
needlessly paying estate taxes, probate 
fees and costs.  Farmers and ranchers, at 
an increasing rate, are expressing liability 
concerns whether attributed to lawsuits 
or their children’s possible divorce.

In addition, we listen for references to 
potential planning obstacles:

Are one or both parents uninsur-•	
able?  
Will someone want to farm?  •	
Is there sufficient cash flow to sup-•	
port multiple families while paying 
significant planning fees?  
Who prepares the tax returns and •	
will they cooperate?  
Is there a trusted advisor able to •	
serve as a trustee?  
Will we lose any subsidies or spe-•	
cial use valuation discounts? 
Must we have the land and build-•	
ings appraised and/or surveyed? 
What will we do with one or more •	
houses on the land?  
How close are the children with •	
each other?  
Does everyone share the dream?  •	
Does each prospective client have •	
long term care or will they be rely-
ing on Medicaid for long term care?  
How much longer does dad want to •	
control everything?  
How much income do our clients’ •	
need or want?  
Must we find assets to make home •	
or other improvements?  
What happens if the farming child •	
dies prematurely?  
Will everyone involved be comfort-•	
able with setting up new accounts in 
QuickBooks?  
Will Farm Credit or the local bank •	
allow the mortgaged land or equip-
ment to be transferred to various 
entities?  
How do we eliminate or minimize •	
the impact of state and federal estate 
taxes without giving up control?

  
These questions and more must be an-
swered before a detailed planning recom-
mendation can be made.  The planning 
recommendation could include creat-
ing multiple revocable trusts, multiple 
limited liability companies and multiple 
irrevocable trusts.  

(The rest of this article is available online at 
http://www.wealthcounsel.com/newsletter/october2009.html)

(Continued from p. 4, “Title”)

JTWROS, however, is not a com-
plete answer to avoiding probate 
and passing property at death. This 
method of planning only looks one 
step ahead to when the first partner 
dies. When the second partner dies, 
if no additional planning has been 
done, the property will be subject to 
probate. The property will also pass 
through probate if both partners die 
simultaneously.

If no additional planning has been 
done, JTWROS can also pose a 
problem if one partner becomes 
incapacitated. Since this method of 
ownership requires the signature of 
both partners to transfer the prop-
erty, the property cannot be sold 
while one partner is incapacitated. 
Absent a durable power of attorney, 
the incapacity of one partner could 
necessitate time consuming and 
expensive guardianship or conserva-
torship proceedings if the property is 
to be sold while the partner remains 
incapacitated.

JTWROS can also be unilaterally 
severed by one partner without 
consent of the other by transfer or 
encumbrance of that owner’s sepa-
rate share. Such action automatically 
converts the JTWROS to tenancy in 
common, and the other partner has 
no recourse to prevent this conver-
sion.

JTWROS also exposes the property 
to the creditors of each individual 
partner. With JTWROS, each part-
ner is considered to own a separate 
share of the property. Thus a credi-
tor of one partner may attach that 
partner’s portion of the property 
to recover that partner’s individual 
debt.
 
 
(The rest of this article is available online at 
http://www.wealthcounsel.com/newsletter/octo-

Planning Solutions for Families in Agriculture
By: Matthew A. Tavrides, J.D..

Estate, Business Succession 
and Wealth Preservation 
Planning are issues of imme-
diate importance to farmers 
and ranchers. Not surprising-
ly, like most Americans the 
vast majority of the nation’s 

farmers and ranchers have no succession or 
estate plan in place. Although unlike other 
Americans, these families have much more 
at stake than a few mutual funds and a life 
insurance policy.
 
The U.S. food and farming system con-
tributes nearly $1 trillion to our national 
economy, more than 13 percent of the gross 
domestic product, and employs 17 percent 
of the labor force. Eighty-six percent of 
America’s fruits and vegetables are grown 
near metropolitan regions, where they are 
continuously threatened by development. 
Cattle are a significant economic driver in 
rural communities and are produced in all 
50 states, and their economic impact contrib-
utes to nearly every county in the nation. 

Additionally, farmers and ranchers are the 
stewards of America’s natural resources. 
Small farms and ranches are responsible 
for the vast majority of the approximately 
52 percent of total U.S. land that is used for 
agricultural purposes and, therefore, plays 
a major role in conservation and natural re-
source protection. Agricultural land supplies 
important non-market goods and services 
for our environment. Farm and ranch lands 
provide food and cover for wildlife, help 
control flooding, protect wetlands and 
watersheds and maintain air quality. Agricul-
tural land absorbs and filters wastewater and 
provides groundwater recharge. Agriculture 
represents one of the most cost-effective 
ways of improving two of our most critical 
environmental challenges: water quality and 
climate change. However, this productive 
farm and ranch land which is comprised of 
fertile soils that took thousands of years to 
develop is a finite natural resource that is 
irreplaceable. Regrettably, we lose 125 acres 
of farm and ranch land to development every 
hour. 

The vast majority of farms and ranches in 
the United States are family owned and 
operated. Many of these farms and ranches 
have been in the family for several gen-
erations, and over 37,500 cattle producers 

operate enterprises that have been in their 
family for more than 100 years. In rural 
America, the estate tax is considered one of 
the leading causes of the breakup of multi-
generation family farms and ranches. With-
out proper planning these families risk the 
forfeiture of large tracts of land and other as-
sets used to run their agricultural operations. 
For these asset-rich and cash-poor family 
businesses, the appraised value of rural land 
is extremely inflated in comparison to its 
agricultural value. Farming and ranching 
families are too often forced to sell off land, 
equipment, components of the agricultural 
operation, or the entire ranch to satisfy estate 
tax liabilities. 

An estimated 70 percent of U.S. farmland 
will change hands in the next 20 years, but 
many family operations do not have a next 
generation skilled in or willing to continue 
farming. If a farm or ranch family has not 
adequately planned for succession, it is 
likely to go out of business, be absorbed into 
neighboring farm operations, or be convert-
ed to non-agricultural uses. However, there 
are numerous planning solutions and strate-
gies available to insulate these families from 
their exposure to the liability of transfer 
taxes, and preserve family values, land and 
agricultural operations. Planning for families 
in agriculture involves the preservation and 
protection of a family legacy, a way of life 
and the values upon which this country was 
built. Successful management of agricul-
tural operations, inter-generational transfer 
of farms and ranches, and the retention of 
agricultural land in production are essential. 
The future of the agriculture industry and 
our nation’s food supply will be determined 
by the succession planning decisions that 
farmers and ranchers make today. Over half 
of all agricultural landlords are age 65 or 
older. The time to begin planning solutions 
for these farm and ranch families is now!
 
Matt Tavrides is a member of Wealth Counsel and The 
Advisors Forum. He practices law in Central Florida 
and concentrates in the areas of Estate Planning, Busi-
ness Succession and Wealth Preservation Strategies for 
families in agriculture. A graduate of the U.S. Military 
Academy at West Point, he served as a Field Artillery 
Officer in the Army before attending law school at 
Mercer University in Macon, Georgia. Matt also serves 
on the Board of the Florida Cattlemen’s Foundation 
and is an active member and supporter of the Florida 
Cattlemen’s Association and the National Cattlemen’s 
Beef Association. www.matpa.net 

Farm Succession Planning: 
What We’ve Learned Since 

San Antonio
By: Ted Gudorf, J.D. and David Beckett, J.D.

At last year’s Wealth-
Counsel symposium 
in San Antonio, 
special emphasis was 
placed on the suc-
cession crisis that is 
looming for farmers 

nationwide.  At the conference, we 
learned that over one-fourth of all 
farmers and half of all agricultural 
landlords are age sixty-five or older.  
Because the data suggests that only a 
fraction of the nation’s farmers have 
a succession or estate plan in place, 
the time to address these issues is 
now.  It is important for all advi-
sors to sound the alarm regarding 
the need for farmers to work with 
an estate planning team to properly 
manage assets and the intergen-
erational transfer of those assets. 
In this article, we will address the 
counseling-oriented, client-centered 
team approach, which, in the days 
since San Antonio, we have found 
particularly appropriate for our farm 
clients.

A counseling-oriented team will 
spend at least two hours during the 
initial client meeting simply listen-
ing to the clients’ full story.  First, 
we fully develop the family history.  
We learn about our clients’ parents 
and their siblings.  We discuss what 
it was like growing up in their family 
and the role played by each per-
son.  It is helpful to understand their 
educational background and their 
memories of high school.  Their eyes 
will twinkle when we ask them how 
they met each other and what it was 
like during the early years of their 
married life.  
 
(Continued on p. 11, “Planning”) 
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A Message to Our Members
“Helping Fuel Your Success”

By: Matt McClintock, JD and Jonathan Mintz, JD
Executive Directors of WealthCounsel

Autumn is upon us. Leaves are turning, 
temperatures are falling, kids are back 
to school and vacations are all but over. 
By now most WealthCounsel members 
have received WealthDocx 7 and the 
software should be installed and in use. 
(We continue to receive very positive 
feedback regarding the usability and 
new features in WealthDocx 7, so if you 
haven’t begun using it we encourage 
you to do so. As always, call our support 
or member services teams if you need 
any assistance.) 
 
Fall is also a great time to sharpen your 
skills and meet with friends to improve 
your practice. There are a lot of great ed-
ucation and social events scheduled this 
fall, all of which you’ll find referenced 
on our website at www.wealthcounsel.
com. We are pleased to present events in 
cooperation with some well-known and 
respected names: 

The National Rifle Association’s Es-•	
tate Planning Professional Network: 
“Fall Conference and Skeet Shoot” 
(Williamsburg, VA, Oct. 7-8) 

Robert Keebler’s two-day IRA •	
seminar, “What the Lawyer, CPA 
and Financial Advisor Need to 
Know About Sophisticated Planning 
and Drafting for IRA & Qualified 
Plan Distributions” (Green Bay, WI, 
Oct. 12-13) 
 
Leading educator, Mark Merric, in •	
affiliation with the University of 
Denver’s LLM (Tax) program: Five-
Day Estate Planning Seminar (Las 
Vegas, Nov. 2-6) 

We also have a very full week of educa-
tion coming up in Atlanta the week of 
December 7-12 (yep, Monday through 
Saturday), including extensive training 
on DAPTs, LLC, as well as our robust 
“EP101 course” with a special added 

presentation on Understanding - and 
Communicating - The Continuing Need 
for Life Insurance and ILITs. 

Jenny Ellingson and Tom Ahrens are 
also helping a lot of members ramp up 
state forums in their areas. We’re excited 
to see a number of new forums get 
organized, and will continue to dedicate 
essential staff time and other resources 
to help ensure that you get the most out 
of the collaborative environment fos-
tered by other members in your area. 
State forums are a great way to share 
relevant, creative ideas with colleagues 
in your area. 

And speaking of Tom Ahrens, we are 
extremely pleased to announce that 
Tom has joined WealthCounsel’s staff 
to expand our initiatives in supporting 
member forums and to lead our member 
recruitment team. Tom is a long-time 
WealthCounsel member and recently 
sold his practice. We are excited to wel-
come Tom to our team, and are looking 
forward to great success with him on our 
team. WealthCounsel principal and staff 
member Robbie Trudeau has moved 
over to lead our member services de-
partment, where she will continue to use 
her great relationship-building talents to 
help members get the most out of their 
WealthCounsel membership. 

A special thanks to those members who 
took time to contribute articles for this 
issue of the quarterly newsletter.  The 
January 2010 issue of The WealthCoun-
sel Quarterly will have bonus distribu-
tion at Heckerling and we encourage 
those interested to reserve space for your 
article as soon as possible.
 
We’re looking forward to a great fall 
season and to helping fuel your success.  
Please don’t forget to contribute your in-
sight by participating in the 3rd Annual 
Industry Trends Survey.  

October 7-8; Williamsburg, VA 
EPPN Fall Training Conference 
 
October 7, 1:00 p.m.: Teleconference 
Advisors Forum - Group Practice 
Facilitation Teleconferences 

October 14, 1:00 p.m.: Advisors 
Forum - Monthly Teleconferences 

October 14, 2:00 - 4:00 p.m.  
Member Benefit Webinar - 
WealthDocx Orientation

October 28, 2:00 - 4:00 p.m.  
Member Benefit Webinar - 
WealthDocx Orientation

October 29, 1:00 p.m.:  
Teleconference 
Advisors Forum - CPE Series for 
CPAs

November 2-6; Las Vegas, NV
The University of Denver’s Graduate 
Tax Program is sponsoring a five-day 
estate planning seminar series 

November 10, 1:00 p.m.: 
Teleconference 
Advisors Forum - CPE Series for 
CPAs

November 11, 1:00 p.m.: 
Teleconference 
Advisors Forum - Group Practice 
Facilitation Teleconferences

November 11, 2:00 - 4:00 p.m.  
Member Benefit Webinar - 
WealthDocx Orientation

November 12, 1:00 p.m.: 
Teleconference 
Monthly Teleconferences

December 7-12; Atlanta, GA
Fourth Quarter Continuing Legal 
Education 
Visit www.wealthcounsel.com for complete 
calendar of events.

All times listed are Eastern Time

Upcoming Events

(Continued from p. 4, “Ethics Rules”)

I Don’t Do Litigation.  Why Does This 
Matter To Me?  

Professor Pennell mentions several very 
common estate planning situations that 
may result in ethical dilemmas.  Have 
you ever prepared an estate plan for both 
spouses?  Potential for conflicts of inter-
est exists no matter how agreeable their 
marital relationship. Did you suggest a 
credit-shelter trust that maximizes trans-
fer tax exemptions, but denies title to the 
surviving spouse?  Did you explain that 
the surviving spouse may have a statu-
tory right to an outright share? Did either 
spouse display interest in collecting that 
share despite the deceased spouse’s plan?  
Are there children from this marriage – 
or other relationships – who are included 
in the plan to the detriment of surviving 
spouse? 

Perhaps you offer business succession 
planning and represent an entity.  The 
principals are father, daughter, and 
granddaughter, and they want the entity 
to pay the legal fees.  Father wants to 
include son, who is not involved in the 
business, in his estate plan.  Planning for 
the dynasty might be good for the family 
overall, but bad for daughter individu-
ally.  

What if daughter tells you that her mar-
riage is faltering, but that she and her 
spouse have agreed not to say anything 
until after the business has been trans-
ferred, because she does not want father, 
a procrastinator, to have any reason to 
not move forward with the business suc-
cession plan?  Can you maintain silence, 
yet continue to represent father, daughter, 
granddaughter, or entity?    

 (The rest of this article is available online at 
http://www.wealthcounsel.com/newsletter/october2009.html)

(Continued from p. 5, “Private Client”)

 Often there are none, and we orchestrate 
“second looks” from advisors we work 
closely with in critical areas such as 
investment, retirement, tax, and liability 
coverage in order to identify areas of im-
provement.  For existing clients, on a one 
on one basis we are building back to this 
same result – reviewing the advantages 
of an overall advisory process in which 
we are available at the paralegal or at-
torney level, providing a specified degree 
of on-call services, and coordinating 
with other key advisors on a non-hourly 
billable basis. 

Our system of working with other advi-
sors is twofold.  First, where the client 
has advisors in place, we promote their 
service view to include regular touches 
between us and them, and on a scheduled 
basis with or about our mutual clients.  
Second, even when clients have one or 
more advisors, we selectively utilize 
our “Private Client Advisors Group” as 
our planning resource and touchstone.  
Members in the group meet regularly, 

have spent considerable time learning 
each others’ business models, and come 
from a variety of backgrounds includ-
ing financial services, insurance services 
(life, health, property casualty), business 
coaching, private banking (individual 
and commercial), concierge medicine, 
high-end travel planning, etc.  (In fact, 
we have more than one such group and 
each has its own personality.)
 
PRIVATE CLIENT RELATIONSHIP-

BASED CONSULTING MODEL

(The rest of this article is available online at  
http://www.wealthcounsel.com/newsletter/october2009.html)

(Continued from p. 4, “Divorcing”)

What if your client is already in 
divorce proceedings? 

Most jurisdictions provide for 
Automatic Temporary Restraining 
Orders (“ARTOs”), which do not 
permit the revocation of a trust, the 
changing of life insurance beneficia-
ries and the changing of other “non-
probate” transfers, retirement plan 
beneficiaries, pension plans, em-
ployee benefit plans and individual 
retirement accounts.  The intent of 
the ATROs is to maintain the status 
quo of assets and ownership inter-
ests until the division of assets is 
complete.  If your client has already 
filed for divorce and is anticipat-
ing a lengthy divorce proceeding, 
your client should update his/her 
will, financial power of attorney and 
medical directive.  Your divorcing 
client is not prohibited from revok-
ing the joint trust, however, a formal 
notice of revocation must be filed 
and served on the other party before 
the revocation takes effect.  Some-
times a written request by the other 
party is required for the revocation 
to be valid.  In addition, any change 
to a joint tenancy and community 
property asset must be properly 
filed, noticed and served on the 
other spouse before the change 
takes effect.  Your client needs to be 
informed that any revocation of a 
trust will result in probate proceed-
ings if there is a death during this 
interim period until the divorce is fi-
nalized or until a single person trust 
can be funded.  You should discuss 
the estate tax implications with your 
client when contemplating revoking 
a trust, because the marital deduc-
tion and any estate tax avoidance 
planning could be lost.

 
(The rest of this article is available online at 
http://www.wealthcounsel.com/newsletter/octo-
ber2009.html)
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In my July 2009 
article in the Wealth-
Counsel Quar-
terly entitled Special 

Considerations in Plan-
ning for Non-traditional 

Families, I briefly addressed the topic 
of how non-traditional partners should 
hold title to property. This article takes 
an expanded look at the ways non-tra-
ditional partners can take and hold title 
to property, and some of the advantages, 
disadvantages, tax consequences and 
potential pitfalls of each.

Joint Tenancy With Right of 
Survivorship

As stated in my previous article, non-
traditional partners typically come to 
the table with the assumption that joint 
tenancy with right of survivorship 

(JTWROS) is the obvious and best way 
for them to hold title to their shared 
property to ensure efficient transfer of 
the property at their death. Frequently, a 
real estate or title agent will suggest the 
partners choose this form of ownership 
because of the survivorship benefit, but 
seldom have the partners considered the 
implications of this type of ownership 
beyond the right of survivorship.

Most non-traditional partners are aware 
that JTWROS allows property to pass 
to the surviving owner by operation of 
title, thereby avoiding probate. This can 
be particularly beneficial when one or 
both non-traditional partners have fam-
ily members who may not agree with 
their choice of partner, since this method 
of passing property at death is not sub-
ject to challenge. 

(Continued on p. 11, “Title”) 

How Should Non-Traditional Partners Hold Title to Property?
By: Tanya D. Simpson, JD, MBA

We tell our 
clients 
during 
their initial 

estate planning consul-
tation that incapacity, 
divorce and death will be 

discussed during our meeting.  However, 
what happens when your prospective 
client is contemplating divorce, has filed 
for divorce or has just recently complet-
ed his/her divorce? 
  
What if your client is contemplating 
divorce? 

If your client has estate planning docu-
ments in place with the current spouse, 
your client may consider revoking and 
restating all of the estate planning docu-
ments prior to filing for divorce.  The 
estate planning attorney must review 
the revocation provisions of the joint 
trust agreement to determine whether 

a notification is necessary to the other 
trustee (spouse).  If there are no notifica-
tion provisions in the trust instrument, 
the jurisdiction’s probate code may state 
specific requirements regarding a valid 
revocation and notice requirements.  In 
some cases a revocation is valid, even 
without a notification to the other trustee 
(spouse).  This is important if your cli-
ent wants to keep information private 
from the other spouse.  In California, for 
example, the spouse who is contemplat-
ing divorce is not mandated to notify 
his/her spouse of any changes with the 
estate planning documents, life insur-
ance beneficiary designations or retire-
ment account beneficiary designations.  
If your client chooses not to revoke a 
joint trust or single person trust, the 
client should, at least, consider updating 
the will, financial power of attorney and 
medical directive. 

(Continued on p. 10, “Divorcing”) 

Estate Planning Considerations for the Divorcing Client
By: Alexandra S. Gadzo, J.D., LL.M.

Have you considered 
how your state’s 
rules of professional 
conduct, most often 
written to protect 
clients from a litiga-

tion perspective, apply to you as an 
estate planner?   What is your ethical 
duty regarding confidentiality and 
conflicts of interest as you counsel 
multiple family members?   Jeffrey 
N. Pennell, the Richard H. Clark 
Professor of Law at Emory Univer-
sity, recommends that estate plan-
ning attorneys avoid ethical breaches 
by obtaining from clients preemp-
tive, written, informed consents to 
mutual representation.

What Ethical Rules?

Almost all states have embraced 
some version of the Model Rules 
of Professional Conduct.  Profes-
sor Pennell alerts estate planning 
attorneys to Model Rule 1.7(a)(1) 
(representing multiple clients whose 
interests are directly adverse to each 
other), Model Rule 1.7(a)(2) (repre-
senting multiple clients whose inter-
ests are materially limited by each 
other), and Model Rule 1.9 (repre-
senting a new client whose interests 
are materially adverse to those of a 
prior client).  In particular, Profes-
sor Pennell advises estate planning 
attorneys to remember Model Rule 
1.8(f) (informing non-paying client 
when 3rd party is paying the legal 
fees), and Model Rule 1.6(a) (confi-
dentiality of client communications 
and information from or about the 
client whatever the source).  

(Continued on p. 10, “Ethics 
Rules”) 

Professor Pennell Warns: 
Ethics Rules Not Friendly to 

Estate Planners
By: Mary Merrell Bailey, JD, CPA, MBA, MST, MSA

How to ask for client introduc-1.	
tions/referrals: Tell your clients 
you enjoyed working with them. “I 
get business through referrals from 
advisors and happy clients. Are 
you satisfied with what we have 
done? If you know nice people, like 
yourself, who would enjoy working 
with me, I would be grateful for an 
introduction.”  

In the initial conversation set four 2.	
expectations: 
a.	 A check  
b.	 A thank you  
c.	 A hug 
d.	 An introduction or referral  

In order to make a productive 
introduction the referring source 
needs to inform the client of your 
credentials and experience.  They 
need to understand and then de-
scribe the type of clients you like to 
work with (Your Perfect Clients).  
For example: nice folks, those who 
are successful and want to turn their 
success to significance, they want 
to make a difference, they’re happy, 
intelligent, they understand the 
value of the services you provide 
and are willing to pay for the value 
and know that you are an expert in 
the field, different from other estate 
planning attorneys.  
 
The advisor needs to understand 
your protocol and client process. 
Explain that you have a successful 
process and get the work done on 
time. In the ideal world they will 
have gone through the estate plan-
ning process with you so they un-
derstand the intimate details of how 
you work and can explain to the 
client how you are so much better 
than other estate planning offices.  
The advisor needs to ask the client 

if they would like to meet with both 
you and the advisor.  
You need to meet periodically with 
the advisor to bring them up to 
date on where you and the client 
are now.  The advisor should have 
some stories to tell clients about 
successes and favorable outcomes 
that you have had for other clients.   
The advisor needs to understand 
how you charge; that you do not 
charge by the hour, but rather a 
quoted fee. The advisor needs to 
pre-qualify the clients; provide 
third party credibility, shine the 
light. He will speak to you in 
plain English. Explain to the client 
that “Bob is so good that at first 
blush his fees may seem high but 
there is significantly more value 
for the work that he will provide 
for you and your family. Bob and 
his team will actually get the work 
done. They provide custom work 
tailored to your needs. Over time 
the fee is less for way more value.”  
 
Have the advisor describe you 
and your process.  Tell the client 
what you are like, the good and the 
unique/bad, your personality likes, 
interests, hobbies, what your office 
is like what your team is like. You 
want the advisor to prepare clients 
for your personality. Emphasize 
that you believe in the team ap-
proach to planning. You want the 
clients to feel comfortable when 
they meet you. They are to feel as if 
they already know you.  Once work 
for a client is undertaken you need 
to call the referral and thank them; 
to review the recommendations and 
to discuss the next step.  Preferably, 
you should write a nice letter to the 
referral with a copy to the client 
and state how grateful you are for 
the referral. Emphasize the services 

the advisor provided to assist the 
client.  State that you are looking 
forward to working together again 
to help other clients and provide a 
small gift personal to the advisor. 
Sending this personal note says you 
took the time to thank them and 
that they are special. It is also great 
to ask the client to personally thank 
the Advisor. It means much more 
coming from the client.

If you want something you must give 
something. When you do this you will 
get back much more than you give. 

4. How do you make the perfect in-
troduction? 

a.	 The referral must perceive 
a need of a client. They   	
must be able to see the spot on 
the x-ray and be 		
able to understand the problem 
of the client.  

TIP/ PLANNING POINT: 
Establish as part of your process 
to have the advisor call you before 
a meeting with the client to have a 
preliminary conversation about the 
concerns the advisor has for the cli-
ent. What are the client hot buttons! 
Learn the needs of the client ahead 
of time. The advisor then sets a time 
when he will be calling your office so 
that the call to your office during the 
client meeting appears spontaneous, 
but you are in fact ready for the call 
because you have been briefed ahead 
of time.

b.	 They get the client to confirm 
or acknowledge the problem 
and their need for help.  

(The rest of this article is available online at 
http://www.wealthcounsel.com/newsletter/october2009.
html)

Practice Management Tips on How to Make 
Productive Introductions

By:  Robert A. Ross, Esq.
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(Continued from p. 1, “FL Homestead”)

The homestead protection from the 
forced sale by creditors inures to the sur-
viving spouse or heirs of the owner.  This 
provision allows the Florida testator with 
no surviving spouse or minor children 
to pass by will the homestead property 
with its accompanying protection from 
creditors to any family member within 
the class of persons categorized in the 
intestacy statute. 
 
Homestead protection is limited by size. 
If the homestead property is located with-
in a municipality, homestead protection is 
extended to one-half acre of contiguous 
land.  If the property is located outside 
a municipality protection is extended to 
160 contiguous acres.   If the homestead 
lot is greater than one-half acre or 160 
contiguous acres respectively the protec-
tion will be applied pro rata. 

The Florida Constitution places restraints 
on voluntary conveyance of the property 
away from a spouse and on devise of the 
property away from a spouse or minor 
child.  The restraint to the devise of 
homestead only applies to solely owned 
property.   If the owner is not survived 
by minor children, the homestead may 
be devised to the owner’s spouse. If no 
spouse or minor children survive, the 
homestead may be devised to whomever 
the owner chooses.  If the homestead is 
not devised, it descends in the same man-
ner as other intestate property. However, 
if the decedent is survived by a spouse 
and lineal descendants, the surviving 
spouse takes a life estate in the property 
with a vested remainder in the lineal 
descendants surviving at the time of the 
decedent’s death per stirpes.  
  
Under the Florida Save Our Homes Act, 
the assessed value of a Florida Home-
stead is restricted to an increase of no 
more than 3% per year.   In addition, 
under Florida law homeowners can claim 
up to a $50,000 “Homestead Exemp-
tion” on their primary residence. The 
first $25,000 of this exemption applies 
to all taxing authorities, and the second 

$25,000 exemption excludes School 
Board taxes and applies only to proper-
ties with assessed values greater than 
$50,000. 
  
The following are ten rules every attor-
ney should be aware of regarding Florida 
homestead law. 
 

In the testamentary instrument do not •	
direct the homestead property to be 
sold and the proceeds distributed as 
such language will cause the prop-
erty to lose its homestead creditor 
protection.    

In the testamentary instrument make •	
sure that homestead protection is not 
waived by language that instructs 
expenses or debts to be paid from 
homestead or exempt personal prop-
erty. 

If placing homestead property into •	
a revocable trust make sure that the 
specific language to retain homestead 
is included both within the trust 
agreement and on the deed itself. It is 
important to note that it is still unre-
solved whether homestead property 
should be placed into a revocable 
trust.

Think twice before transferring •	
a Florida residence into a family 
limited partnership, limited liability 
company, revocable or irrevocable 
trust as such transfer can result in the 
loss of homestead protection.

Be aware that you cannot circumvent •	
devise restrictions by placing home-
stead property into a revocable trust.   

Avoid devising the homestead •	
residence to a credit shelter trust.  
A purported devise of less than the 
decedent’s entire interest in the 
homestead to a surviving spouse is 
invalid even if the spouse may wind 
up receiving a life estate by statute.   
If the will, however, specifically 
devises the homestead to the surviv-
ing spouse and the will includes the 
necessary disclaimer language then 

it is believed that the homestead will 
pass to the credit shelter trust assum-
ing that there are no minor children.  
Although, there is currently no case 
law deciding this issue.

Be advised that a spouse can waive •	
his or her rights to the homestead 
property through a pre-nuptial or 
post-nuptial agreement.  Doing so is 
the legal equivalent of the waiving 
spouse having predeceased the owner 
of the homestead.   

Understand that property that the de-•	
cedent and surviving spouse owned 
as tenants by the entirety does not 
qualify as homestead property for 
the purpose of descent and distribu-
tion until the death of the surviving 
spouse.  

Note that a disclaimer of property •	
held as tenants by the entirety does 
not cause the property to become 
homestead devise restricted by stat-
ute.  

Take affirmative steps to make sure •	
that the surviving spouse is not 
trapped by a life estate that they no 
longer want or can afford. 
  

In short, Florida Homestead protection 
protects homeowners and their surviving 
heirs while reducing property taxes. It 
is essential to contact a Florida attorney 
when dealing with clients who live in 
Florida, stand to inherit Florida Home-
stead property or are contemplating mov-
ing to the Sunshine State.

Eric S. Kane, Esq. is a licensed Florida 
attorney whose office is located in Mi-
ami, Florida. Mr. Kane practices in the 
areas of estate planning, probate, trust 
administration, and guardianship law. 
Mr. Kane received his J.D. and L.LM. 
from the University of Miami School of 
Law. Mr. Kane can be reached at 305-
937-7280 or at eric@kanelawpl.com. 

Use the reces-
sion to in-
crease profits 
and monetize 

your practice!  Smart 
practitioners are using 
this time to reexamine 

their business, tweak their model, and 
prepare for the next boom which will 
inevitably follow the recession. 

The financial world has been in turmoil 
for years, not just during this recession.  
Enron, Worldcom, Arthur Anderson, 
Madoff and similar situations produce 
shrill calls for reform, tighter regula-
tion and “absolute” transparency in 
dealings.  For wealth planning lawyers 
(those who integrate estate, business, 
and asset protection planning holistical-
ly) these concerns create an opportunity 
to redefine your client service model. 

Most competitor colleagues are at-
tempting to survive the slow market by 
unbundling or charging piecemeal or 
hourly rates, by emphasizing six minute 
increment billings, or by reducing 
fees.  We are taking the other road by 
bundling services and delivering truly 
integrated advising to deliver greater 
safety, security and peace of mind to 
clients bloodied and exhausted by poor 
investment performance, fear, and 
uncertainty. 

The goal in our practice is to thrive, not 
survive, in the recession and beyond.  
We are raising our overall fees by over 
30% and are creating service “bundles.”  
Our entirely revised service model is 
called the “Private Client Practice” and 
it is scaled to service the budget needs 
of different clients.  Private Client 
delivers access.  It means deliberate and 

intimate relationships by design with 
both those we serve and serve with.  
Our formula offers greater access to us 
leveraged with integrated, interdisci-
plinary transparency, or V = (A x T) + 
Trust, where value equals access times 
plan transparency plus Trust between 
involved parties. 
 
Private Client attorney services must 
be immediate and personal.  VAT is 
premised on differentiating the degree 
to which we serve our clients on a here 
and now basis.  It requires proactive, 
integrated advising with on-demand 
support. Since most advisors are only 
nominally a “team” at best, we take 
a strong lead in new engagements by 
reaching out to each client’s primary 
advisors.

(Continued on p. 10, “Private Client”)

“What frustrates you about dealing with 
attorneys?” Imagine asking this ques-
tion of a potential referral source. Per-
haps this is someone you met over the 
holidays at a party. First, he’ll grin -- 
look to see if you are serious -- and then 
he’ll tell you everything he doesn’t like 
about dealing with attorneys (even if he 
himself is an attorney). If you think this 
is a bad way to direct a conversation, 
read on. This type of interview question 
is one of the most powerful and stra-
tegic ways to cultivate a new business 
relationship and open the door to new 
referrals.

Keep in mind that second only to talk-
ing about ourselves; we humans love 
to give our opinions.  Most individuals 
that you ask questions will be flattered 

that you asked. To test this for your-
self, go out and interview three to five 
people who fall into this category. Most 
of us know approximately 150 people 
by name in our community. If you are 
well networked, or have lived in your 
area a long time, you might know more 
than 500. So look at the people with 
whom you are already acquainted. They 
may serve on the same boards as you. 
They may coach your daughter’s soccer 
team. They may go to church with you 
or play tennis with you on weekends. 

Once you’ve identified them, think 
about what these people do for a living 
and ask yourself if they are in a position 
to refer you clients. If they are, try say-
ing something like: “Gary, I’ve sat next 
to you on this board for a year now and 

Potential Referral Source  
Interviews

By: Mark Powers & Shawn McNalis

The Private Client Law Practice 
By: C. Dennis Brislawn, Jr., Esq.

WealthCounsel Principal

I don’t really know what you do – why 
don’t we get together for lunch some-
time?” 

Or, perhaps you are at a service club 
meeting with someone whom you 
know casually, and admire the way she 
handles club business. In this case the 
conversation might start something like 
this.  “Joan, I’ve watched how you’ve 
handled your committee – you obvious-
ly have pretty good business judgment.  
I’m always in the process of enhancing 
my practice and would appreciate your 
opinion. Could I buy you lunch and pick 
your brain?” These are just two exam-
ples: the idea is to create an opportunity 
to meet someone one-on-one and get to 
know them better. 

A one-on-one lunch, or even breakfast 
date, gives you that chance.
 
 
(The rest of this article is available online at 
http://www.wealthcounsel.com/newsletter/october2009.
html)



As keynote speaker Ed Slott (below in top left photo to the right of ElderCounsel principal Vince Russo) stated in the opening ad-
dress to more than 300 participants, “facts tell, but stories sell!” In heeding that advice, we have decided to let the pictures below 
tell the story of the 2009 Planning for the Generations Symposium. Many of those who participated described the occasion as “the 
best event ever.” We look forward to “repeat success” in July 2010 in Chicago!
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Did you know that Wealth-
Counsel is offering vibrant 
state forum support as a ben-
efit of membership?  A state 

or regional forum is a group of attorneys, 
typically comprised of both WealthCoun-
sel members and non-members, who 
get together on a regular basis to attend 
education events, discuss specific issues 
that are relevant to the their practices, 
important changes in the law that affect 
their practices and document language 
unique to their jurisdictions.

WealthCounsel is expanding its Mem-
ber Forum Support Program to benefit 
member practices, giving members the 
ability to meet on a regular basis and 
benefit from: Symposium level educa-
tion content at local state forum meetings 
AND  Customized state-specific lan-
guage in our WealthDocx software.  The 
first phase of this program was launched 
in June 2008, and we are currently in 
the process of implementing the second 
phase of the Member Forum Support 
Program. This includes: 

 
New WealthCounsel Resources:  We 
recently hired Tom Ahrens, a former 
WealthCounsel member, to work with 
forum leaders in each state.  Tom and 
Jenny Ellingson, WealthCounsel’s Proj-
ect Manager, are dedicated to making 
the state forum program a success. 
  
New State Forum Website: Each fo-
rum will have their own dynamic web-
page which will feature leadership bios, 
automated event announcements that 
are sent to all forum members, event 
registration, forum meeting agendas, 
and many other useful features. 
 
State Forum Speaker’s Bureau: Be-
cause of WealthCounsel’s commitment 
to provide Symposium level education 
at local forum meetings,  
 
 

we are creating a special speakers bu-
reau of speakers and education content 
for forum leaders to select from when 
planning their meetings This takes the 
guesswork out of building a program for 
our state forum leaders.  

Under the first phase of the Member 
Forum Support Program, several states 
including Colorado, Illinois, Massachu-
setts, California, Florida, North Carolina, 
Rhode Island, and Utah collaborated to 
form new forums.  We are hoping that 
several more states will take advantage 
of the Member Forum Support Program 
as we launch the second phase of this 
program in January, 2010. 

 
For more information about starting or 
joining a state forum, please visit the 
WealthCounsel website: https://www.
wealthcounsel.com/Members_state-re-
gionalforums.aspx.  You can also contact 
Jenny Ellingson at 888-659-4069 Ext 
825 or jenny.ellingson@wealthcounsel.
com.

Expanded Resources for the Member Forum Support Program 

Blue=Active State Forums
Yellow=Active Regional Forums

Active State/Regional Forums 
with WealthCounsel 

Member Participation

State Forum Leaders

Arizona
Mark Bregman

S. Florida
Matthew Staab

N. Carolina
Thomas Sanford

Wisconsin
Robert Ross

Massachusetts
Paul Bernstein

Illinois
Heinz Brisske

NorthWest
Eden Rose Brown

Texas
Erin Thrash

Ohio
Ted Gudorf

Rhode Island
Stephen O’Neill

N. California
Lori Adasiewicz

S. California
Joe Strazzeri

Jenny Ellingson Tom Ahrens
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(Continued from p. 1, “FL Homestead”)

The homestead protection from the 
forced sale by creditors inures to the sur-
viving spouse or heirs of the owner.  This 
provision allows the Florida testator with 
no surviving spouse or minor children 
to pass by will the homestead property 
with its accompanying protection from 
creditors to any family member within 
the class of persons categorized in the 
intestacy statute. 
 
Homestead protection is limited by size. 
If the homestead property is located with-
in a municipality, homestead protection is 
extended to one-half acre of contiguous 
land.  If the property is located outside 
a municipality protection is extended to 
160 contiguous acres.   If the homestead 
lot is greater than one-half acre or 160 
contiguous acres respectively the protec-
tion will be applied pro rata. 

The Florida Constitution places restraints 
on voluntary conveyance of the property 
away from a spouse and on devise of the 
property away from a spouse or minor 
child.  The restraint to the devise of 
homestead only applies to solely owned 
property.   If the owner is not survived 
by minor children, the homestead may 
be devised to the owner’s spouse. If no 
spouse or minor children survive, the 
homestead may be devised to whomever 
the owner chooses.  If the homestead is 
not devised, it descends in the same man-
ner as other intestate property. However, 
if the decedent is survived by a spouse 
and lineal descendants, the surviving 
spouse takes a life estate in the property 
with a vested remainder in the lineal 
descendants surviving at the time of the 
decedent’s death per stirpes.  
  
Under the Florida Save Our Homes Act, 
the assessed value of a Florida Home-
stead is restricted to an increase of no 
more than 3% per year.   In addition, 
under Florida law homeowners can claim 
up to a $50,000 “Homestead Exemp-
tion” on their primary residence. The 
first $25,000 of this exemption applies 
to all taxing authorities, and the second 

$25,000 exemption excludes School 
Board taxes and applies only to proper-
ties with assessed values greater than 
$50,000. 
  
The following are ten rules every attor-
ney should be aware of regarding Florida 
homestead law. 
 

In the testamentary instrument do not •	
direct the homestead property to be 
sold and the proceeds distributed as 
such language will cause the prop-
erty to lose its homestead creditor 
protection.    

In the testamentary instrument make •	
sure that homestead protection is not 
waived by language that instructs 
expenses or debts to be paid from 
homestead or exempt personal prop-
erty. 

If placing homestead property into •	
a revocable trust make sure that the 
specific language to retain homestead 
is included both within the trust 
agreement and on the deed itself. It is 
important to note that it is still unre-
solved whether homestead property 
should be placed into a revocable 
trust.

Think twice before transferring •	
a Florida residence into a family 
limited partnership, limited liability 
company, revocable or irrevocable 
trust as such transfer can result in the 
loss of homestead protection.

Be aware that you cannot circumvent •	
devise restrictions by placing home-
stead property into a revocable trust.   

Avoid devising the homestead •	
residence to a credit shelter trust.  
A purported devise of less than the 
decedent’s entire interest in the 
homestead to a surviving spouse is 
invalid even if the spouse may wind 
up receiving a life estate by statute.   
If the will, however, specifically 
devises the homestead to the surviv-
ing spouse and the will includes the 
necessary disclaimer language then 

it is believed that the homestead will 
pass to the credit shelter trust assum-
ing that there are no minor children.  
Although, there is currently no case 
law deciding this issue.

Be advised that a spouse can waive •	
his or her rights to the homestead 
property through a pre-nuptial or 
post-nuptial agreement.  Doing so is 
the legal equivalent of the waiving 
spouse having predeceased the owner 
of the homestead.   

Understand that property that the de-•	
cedent and surviving spouse owned 
as tenants by the entirety does not 
qualify as homestead property for 
the purpose of descent and distribu-
tion until the death of the surviving 
spouse.  

Note that a disclaimer of property •	
held as tenants by the entirety does 
not cause the property to become 
homestead devise restricted by stat-
ute.  

Take affirmative steps to make sure •	
that the surviving spouse is not 
trapped by a life estate that they no 
longer want or can afford. 
  

In short, Florida Homestead protection 
protects homeowners and their surviving 
heirs while reducing property taxes. It 
is essential to contact a Florida attorney 
when dealing with clients who live in 
Florida, stand to inherit Florida Home-
stead property or are contemplating mov-
ing to the Sunshine State.

Eric S. Kane, Esq. is a licensed Florida 
attorney whose office is located in Mi-
ami, Florida. Mr. Kane practices in the 
areas of estate planning, probate, trust 
administration, and guardianship law. 
Mr. Kane received his J.D. and L.LM. 
from the University of Miami School of 
Law. Mr. Kane can be reached at 305-
937-7280 or at eric@kanelawpl.com. 

Use the reces-
sion to in-
crease profits 
and monetize 

your practice!  Smart 
practitioners are using 
this time to reexamine 

their business, tweak their model, and 
prepare for the next boom which will 
inevitably follow the recession. 

The financial world has been in turmoil 
for years, not just during this recession.  
Enron, Worldcom, Arthur Anderson, 
Madoff and similar situations produce 
shrill calls for reform, tighter regula-
tion and “absolute” transparency in 
dealings.  For wealth planning lawyers 
(those who integrate estate, business, 
and asset protection planning holistical-
ly) these concerns create an opportunity 
to redefine your client service model. 

Most competitor colleagues are at-
tempting to survive the slow market by 
unbundling or charging piecemeal or 
hourly rates, by emphasizing six minute 
increment billings, or by reducing 
fees.  We are taking the other road by 
bundling services and delivering truly 
integrated advising to deliver greater 
safety, security and peace of mind to 
clients bloodied and exhausted by poor 
investment performance, fear, and 
uncertainty. 

The goal in our practice is to thrive, not 
survive, in the recession and beyond.  
We are raising our overall fees by over 
30% and are creating service “bundles.”  
Our entirely revised service model is 
called the “Private Client Practice” and 
it is scaled to service the budget needs 
of different clients.  Private Client 
delivers access.  It means deliberate and 

intimate relationships by design with 
both those we serve and serve with.  
Our formula offers greater access to us 
leveraged with integrated, interdisci-
plinary transparency, or V = (A x T) + 
Trust, where value equals access times 
plan transparency plus Trust between 
involved parties. 
 
Private Client attorney services must 
be immediate and personal.  VAT is 
premised on differentiating the degree 
to which we serve our clients on a here 
and now basis.  It requires proactive, 
integrated advising with on-demand 
support. Since most advisors are only 
nominally a “team” at best, we take 
a strong lead in new engagements by 
reaching out to each client’s primary 
advisors.

(Continued on p. 10, “Private Client”)

“What frustrates you about dealing with 
attorneys?” Imagine asking this ques-
tion of a potential referral source. Per-
haps this is someone you met over the 
holidays at a party. First, he’ll grin -- 
look to see if you are serious -- and then 
he’ll tell you everything he doesn’t like 
about dealing with attorneys (even if he 
himself is an attorney). If you think this 
is a bad way to direct a conversation, 
read on. This type of interview question 
is one of the most powerful and stra-
tegic ways to cultivate a new business 
relationship and open the door to new 
referrals.

Keep in mind that second only to talk-
ing about ourselves; we humans love 
to give our opinions.  Most individuals 
that you ask questions will be flattered 

that you asked. To test this for your-
self, go out and interview three to five 
people who fall into this category. Most 
of us know approximately 150 people 
by name in our community. If you are 
well networked, or have lived in your 
area a long time, you might know more 
than 500. So look at the people with 
whom you are already acquainted. They 
may serve on the same boards as you. 
They may coach your daughter’s soccer 
team. They may go to church with you 
or play tennis with you on weekends. 

Once you’ve identified them, think 
about what these people do for a living 
and ask yourself if they are in a position 
to refer you clients. If they are, try say-
ing something like: “Gary, I’ve sat next 
to you on this board for a year now and 

Potential Referral Source  
Interviews

By: Mark Powers & Shawn McNalis

The Private Client Law Practice 
By: C. Dennis Brislawn, Jr., Esq.

WealthCounsel Principal

I don’t really know what you do – why 
don’t we get together for lunch some-
time?” 

Or, perhaps you are at a service club 
meeting with someone whom you 
know casually, and admire the way she 
handles club business. In this case the 
conversation might start something like 
this.  “Joan, I’ve watched how you’ve 
handled your committee – you obvious-
ly have pretty good business judgment.  
I’m always in the process of enhancing 
my practice and would appreciate your 
opinion. Could I buy you lunch and pick 
your brain?” These are just two exam-
ples: the idea is to create an opportunity 
to meet someone one-on-one and get to 
know them better. 

A one-on-one lunch, or even breakfast 
date, gives you that chance.
 
 
(The rest of this article is available online at 
http://www.wealthcounsel.com/newsletter/october2009.
html)
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In my July 2009 
article in the Wealth-
Counsel Quar-
terly entitled Special 

Considerations in Plan-
ning for Non-traditional 

Families, I briefly addressed the topic 
of how non-traditional partners should 
hold title to property. This article takes 
an expanded look at the ways non-tra-
ditional partners can take and hold title 
to property, and some of the advantages, 
disadvantages, tax consequences and 
potential pitfalls of each.

Joint Tenancy With Right of 
Survivorship

As stated in my previous article, non-
traditional partners typically come to 
the table with the assumption that joint 
tenancy with right of survivorship 

(JTWROS) is the obvious and best way 
for them to hold title to their shared 
property to ensure efficient transfer of 
the property at their death. Frequently, a 
real estate or title agent will suggest the 
partners choose this form of ownership 
because of the survivorship benefit, but 
seldom have the partners considered the 
implications of this type of ownership 
beyond the right of survivorship.

Most non-traditional partners are aware 
that JTWROS allows property to pass 
to the surviving owner by operation of 
title, thereby avoiding probate. This can 
be particularly beneficial when one or 
both non-traditional partners have fam-
ily members who may not agree with 
their choice of partner, since this method 
of passing property at death is not sub-
ject to challenge. 

(Continued on p. 11, “Title”) 

How Should Non-Traditional Partners Hold Title to Property?
By: Tanya D. Simpson, JD, MBA

We tell our 
clients 
during 
their initial 

estate planning consul-
tation that incapacity, 
divorce and death will be 

discussed during our meeting.  However, 
what happens when your prospective 
client is contemplating divorce, has filed 
for divorce or has just recently complet-
ed his/her divorce? 
  
What if your client is contemplating 
divorce? 

If your client has estate planning docu-
ments in place with the current spouse, 
your client may consider revoking and 
restating all of the estate planning docu-
ments prior to filing for divorce.  The 
estate planning attorney must review 
the revocation provisions of the joint 
trust agreement to determine whether 

a notification is necessary to the other 
trustee (spouse).  If there are no notifica-
tion provisions in the trust instrument, 
the jurisdiction’s probate code may state 
specific requirements regarding a valid 
revocation and notice requirements.  In 
some cases a revocation is valid, even 
without a notification to the other trustee 
(spouse).  This is important if your cli-
ent wants to keep information private 
from the other spouse.  In California, for 
example, the spouse who is contemplat-
ing divorce is not mandated to notify 
his/her spouse of any changes with the 
estate planning documents, life insur-
ance beneficiary designations or retire-
ment account beneficiary designations.  
If your client chooses not to revoke a 
joint trust or single person trust, the 
client should, at least, consider updating 
the will, financial power of attorney and 
medical directive. 

(Continued on p. 10, “Divorcing”) 

Estate Planning Considerations for the Divorcing Client
By: Alexandra S. Gadzo, J.D., LL.M.

Have you considered 
how your state’s 
rules of professional 
conduct, most often 
written to protect 
clients from a litiga-

tion perspective, apply to you as an 
estate planner?   What is your ethical 
duty regarding confidentiality and 
conflicts of interest as you counsel 
multiple family members?   Jeffrey 
N. Pennell, the Richard H. Clark 
Professor of Law at Emory Univer-
sity, recommends that estate plan-
ning attorneys avoid ethical breaches 
by obtaining from clients preemp-
tive, written, informed consents to 
mutual representation.

What Ethical Rules?

Almost all states have embraced 
some version of the Model Rules 
of Professional Conduct.  Profes-
sor Pennell alerts estate planning 
attorneys to Model Rule 1.7(a)(1) 
(representing multiple clients whose 
interests are directly adverse to each 
other), Model Rule 1.7(a)(2) (repre-
senting multiple clients whose inter-
ests are materially limited by each 
other), and Model Rule 1.9 (repre-
senting a new client whose interests 
are materially adverse to those of a 
prior client).  In particular, Profes-
sor Pennell advises estate planning 
attorneys to remember Model Rule 
1.8(f) (informing non-paying client 
when 3rd party is paying the legal 
fees), and Model Rule 1.6(a) (confi-
dentiality of client communications 
and information from or about the 
client whatever the source).  

(Continued on p. 10, “Ethics 
Rules”) 

Professor Pennell Warns: 
Ethics Rules Not Friendly to 

Estate Planners
By: Mary Merrell Bailey, JD, CPA, MBA, MST, MSA

How to ask for client introduc-1.	
tions/referrals: Tell your clients 
you enjoyed working with them. “I 
get business through referrals from 
advisors and happy clients. Are 
you satisfied with what we have 
done? If you know nice people, like 
yourself, who would enjoy working 
with me, I would be grateful for an 
introduction.”  

In the initial conversation set four 2.	
expectations: 
a.	 A check  
b.	 A thank you  
c.	 A hug 
d.	 An introduction or referral  

In order to make a productive 
introduction the referring source 
needs to inform the client of your 
credentials and experience.  They 
need to understand and then de-
scribe the type of clients you like to 
work with (Your Perfect Clients).  
For example: nice folks, those who 
are successful and want to turn their 
success to significance, they want 
to make a difference, they’re happy, 
intelligent, they understand the 
value of the services you provide 
and are willing to pay for the value 
and know that you are an expert in 
the field, different from other estate 
planning attorneys.  
 
The advisor needs to understand 
your protocol and client process. 
Explain that you have a successful 
process and get the work done on 
time. In the ideal world they will 
have gone through the estate plan-
ning process with you so they un-
derstand the intimate details of how 
you work and can explain to the 
client how you are so much better 
than other estate planning offices.  
The advisor needs to ask the client 

if they would like to meet with both 
you and the advisor.  
You need to meet periodically with 
the advisor to bring them up to 
date on where you and the client 
are now.  The advisor should have 
some stories to tell clients about 
successes and favorable outcomes 
that you have had for other clients.   
The advisor needs to understand 
how you charge; that you do not 
charge by the hour, but rather a 
quoted fee. The advisor needs to 
pre-qualify the clients; provide 
third party credibility, shine the 
light. He will speak to you in 
plain English. Explain to the client 
that “Bob is so good that at first 
blush his fees may seem high but 
there is significantly more value 
for the work that he will provide 
for you and your family. Bob and 
his team will actually get the work 
done. They provide custom work 
tailored to your needs. Over time 
the fee is less for way more value.”  
 
Have the advisor describe you 
and your process.  Tell the client 
what you are like, the good and the 
unique/bad, your personality likes, 
interests, hobbies, what your office 
is like what your team is like. You 
want the advisor to prepare clients 
for your personality. Emphasize 
that you believe in the team ap-
proach to planning. You want the 
clients to feel comfortable when 
they meet you. They are to feel as if 
they already know you.  Once work 
for a client is undertaken you need 
to call the referral and thank them; 
to review the recommendations and 
to discuss the next step.  Preferably, 
you should write a nice letter to the 
referral with a copy to the client 
and state how grateful you are for 
the referral. Emphasize the services 

the advisor provided to assist the 
client.  State that you are looking 
forward to working together again 
to help other clients and provide a 
small gift personal to the advisor. 
Sending this personal note says you 
took the time to thank them and 
that they are special. It is also great 
to ask the client to personally thank 
the Advisor. It means much more 
coming from the client.

If you want something you must give 
something. When you do this you will 
get back much more than you give. 

4. How do you make the perfect in-
troduction? 

a.	 The referral must perceive 
a need of a client. They   	
must be able to see the spot on 
the x-ray and be 		
able to understand the problem 
of the client.  

TIP/ PLANNING POINT: 
Establish as part of your process 
to have the advisor call you before 
a meeting with the client to have a 
preliminary conversation about the 
concerns the advisor has for the cli-
ent. What are the client hot buttons! 
Learn the needs of the client ahead 
of time. The advisor then sets a time 
when he will be calling your office so 
that the call to your office during the 
client meeting appears spontaneous, 
but you are in fact ready for the call 
because you have been briefed ahead 
of time.

b.	 They get the client to confirm 
or acknowledge the problem 
and their need for help.  

(The rest of this article is available online at 
http://www.wealthcounsel.com/newsletter/october2009.
html)

Practice Management Tips on How to Make 
Productive Introductions

By:  Robert A. Ross, Esq.
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A Message to Our Members
“Helping Fuel Your Success”

By: Matt McClintock, JD and Jonathan Mintz, JD
Executive Directors of WealthCounsel

Autumn is upon us. Leaves are turning, 
temperatures are falling, kids are back 
to school and vacations are all but over. 
By now most WealthCounsel members 
have received WealthDocx 7 and the 
software should be installed and in use. 
(We continue to receive very positive 
feedback regarding the usability and 
new features in WealthDocx 7, so if you 
haven’t begun using it we encourage 
you to do so. As always, call our support 
or member services teams if you need 
any assistance.) 
 
Fall is also a great time to sharpen your 
skills and meet with friends to improve 
your practice. There are a lot of great ed-
ucation and social events scheduled this 
fall, all of which you’ll find referenced 
on our website at www.wealthcounsel.
com. We are pleased to present events in 
cooperation with some well-known and 
respected names: 

The National Rifle Association’s Es-•	
tate Planning Professional Network: 
“Fall Conference and Skeet Shoot” 
(Williamsburg, VA, Oct. 7-8) 

Robert Keebler’s two-day IRA •	
seminar, “What the Lawyer, CPA 
and Financial Advisor Need to 
Know About Sophisticated Planning 
and Drafting for IRA & Qualified 
Plan Distributions” (Green Bay, WI, 
Oct. 12-13) 
 
Leading educator, Mark Merric, in •	
affiliation with the University of 
Denver’s LLM (Tax) program: Five-
Day Estate Planning Seminar (Las 
Vegas, Nov. 2-6) 

We also have a very full week of educa-
tion coming up in Atlanta the week of 
December 7-12 (yep, Monday through 
Saturday), including extensive training 
on DAPTs, LLC, as well as our robust 
“EP101 course” with a special added 

presentation on Understanding - and 
Communicating - The Continuing Need 
for Life Insurance and ILITs. 

Jenny Ellingson and Tom Ahrens are 
also helping a lot of members ramp up 
state forums in their areas. We’re excited 
to see a number of new forums get 
organized, and will continue to dedicate 
essential staff time and other resources 
to help ensure that you get the most out 
of the collaborative environment fos-
tered by other members in your area. 
State forums are a great way to share 
relevant, creative ideas with colleagues 
in your area. 

And speaking of Tom Ahrens, we are 
extremely pleased to announce that 
Tom has joined WealthCounsel’s staff 
to expand our initiatives in supporting 
member forums and to lead our member 
recruitment team. Tom is a long-time 
WealthCounsel member and recently 
sold his practice. We are excited to wel-
come Tom to our team, and are looking 
forward to great success with him on our 
team. WealthCounsel principal and staff 
member Robbie Trudeau has moved 
over to lead our member services de-
partment, where she will continue to use 
her great relationship-building talents to 
help members get the most out of their 
WealthCounsel membership. 

A special thanks to those members who 
took time to contribute articles for this 
issue of the quarterly newsletter.  The 
January 2010 issue of The WealthCoun-
sel Quarterly will have bonus distribu-
tion at Heckerling and we encourage 
those interested to reserve space for your 
article as soon as possible.
 
We’re looking forward to a great fall 
season and to helping fuel your success.  
Please don’t forget to contribute your in-
sight by participating in the 3rd Annual 
Industry Trends Survey.  

October 7-8; Williamsburg, VA 
EPPN Fall Training Conference 
 
October 7, 1:00 p.m.: Teleconference 
Advisors Forum - Group Practice 
Facilitation Teleconferences 

October 14, 1:00 p.m.: Advisors 
Forum - Monthly Teleconferences 

October 14, 2:00 - 4:00 p.m.  
Member Benefit Webinar - 
WealthDocx Orientation

October 28, 2:00 - 4:00 p.m.  
Member Benefit Webinar - 
WealthDocx Orientation

October 29, 1:00 p.m.:  
Teleconference 
Advisors Forum - CPE Series for 
CPAs

November 2-6; Las Vegas, NV
The University of Denver’s Graduate 
Tax Program is sponsoring a five-day 
estate planning seminar series 

November 10, 1:00 p.m.: 
Teleconference 
Advisors Forum - CPE Series for 
CPAs

November 11, 1:00 p.m.: 
Teleconference 
Advisors Forum - Group Practice 
Facilitation Teleconferences

November 11, 2:00 - 4:00 p.m.  
Member Benefit Webinar - 
WealthDocx Orientation

November 12, 1:00 p.m.: 
Teleconference 
Monthly Teleconferences

December 7-12; Atlanta, GA
Fourth Quarter Continuing Legal 
Education 
Visit www.wealthcounsel.com for complete 
calendar of events.

All times listed are Eastern Time

Upcoming Events

(Continued from p. 4, “Ethics Rules”)

I Don’t Do Litigation.  Why Does This 
Matter To Me?  

Professor Pennell mentions several very 
common estate planning situations that 
may result in ethical dilemmas.  Have 
you ever prepared an estate plan for both 
spouses?  Potential for conflicts of inter-
est exists no matter how agreeable their 
marital relationship. Did you suggest a 
credit-shelter trust that maximizes trans-
fer tax exemptions, but denies title to the 
surviving spouse?  Did you explain that 
the surviving spouse may have a statu-
tory right to an outright share? Did either 
spouse display interest in collecting that 
share despite the deceased spouse’s plan?  
Are there children from this marriage – 
or other relationships – who are included 
in the plan to the detriment of surviving 
spouse? 

Perhaps you offer business succession 
planning and represent an entity.  The 
principals are father, daughter, and 
granddaughter, and they want the entity 
to pay the legal fees.  Father wants to 
include son, who is not involved in the 
business, in his estate plan.  Planning for 
the dynasty might be good for the family 
overall, but bad for daughter individu-
ally.  

What if daughter tells you that her mar-
riage is faltering, but that she and her 
spouse have agreed not to say anything 
until after the business has been trans-
ferred, because she does not want father, 
a procrastinator, to have any reason to 
not move forward with the business suc-
cession plan?  Can you maintain silence, 
yet continue to represent father, daughter, 
granddaughter, or entity?    

 (The rest of this article is available online at 
http://www.wealthcounsel.com/newsletter/october2009.html)

(Continued from p. 5, “Private Client”)

 Often there are none, and we orchestrate 
“second looks” from advisors we work 
closely with in critical areas such as 
investment, retirement, tax, and liability 
coverage in order to identify areas of im-
provement.  For existing clients, on a one 
on one basis we are building back to this 
same result – reviewing the advantages 
of an overall advisory process in which 
we are available at the paralegal or at-
torney level, providing a specified degree 
of on-call services, and coordinating 
with other key advisors on a non-hourly 
billable basis. 

Our system of working with other advi-
sors is twofold.  First, where the client 
has advisors in place, we promote their 
service view to include regular touches 
between us and them, and on a scheduled 
basis with or about our mutual clients.  
Second, even when clients have one or 
more advisors, we selectively utilize 
our “Private Client Advisors Group” as 
our planning resource and touchstone.  
Members in the group meet regularly, 

have spent considerable time learning 
each others’ business models, and come 
from a variety of backgrounds includ-
ing financial services, insurance services 
(life, health, property casualty), business 
coaching, private banking (individual 
and commercial), concierge medicine, 
high-end travel planning, etc.  (In fact, 
we have more than one such group and 
each has its own personality.)
 
PRIVATE CLIENT RELATIONSHIP-
BASED CONSULTING MODEL

 
(The rest of this article is available online at  
http://www.wealthcounsel.com/newsletter/october2009.html)

(Continued from p. 4, “Divorcing”)

What if your client is already in 
divorce proceedings? 

Most jurisdictions provide for 
Automatic Temporary Restraining 
Orders (“ARTOs”), which do not 
permit the revocation of a trust, the 
changing of life insurance beneficia-
ries and the changing of other “non-
probate” transfers, retirement plan 
beneficiaries, pension plans, em-
ployee benefit plans and individual 
retirement accounts.  The intent of 
the ATROs is to maintain the status 
quo of assets and ownership inter-
ests until the division of assets is 
complete.  If your client has already 
filed for divorce and is anticipat-
ing a lengthy divorce proceeding, 
your client should update his/her 
will, financial power of attorney and 
medical directive.  Your divorcing 
client is not prohibited from revok-
ing the joint trust, however, a formal 
notice of revocation must be filed 
and served on the other party before 
the revocation takes effect.  Some-
times a written request by the other 
party is required for the revocation 
to be valid.  In addition, any change 
to a joint tenancy and community 
property asset must be properly 
filed, noticed and served on the 
other spouse before the change 
takes effect.  Your client needs to be 
informed that any revocation of a 
trust will result in probate proceed-
ings if there is a death during this 
interim period until the divorce is fi-
nalized or until a single person trust 
can be funded.  You should discuss 
the estate tax implications with your 
client when contemplating revoking 
a trust, because the marital deduc-
tion and any estate tax avoidance 
planning could be lost.

 
(The rest of this article is available online at 
http://www.wealthcounsel.com/newsletter/octo-
ber2009.html)
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(Continued from p. 2, “Planning”)

We ask about the sacrifices made and 
the long, hard hours worked. It is always 
interesting to learn how they acquired 
their first farm and what it meant to them.  
They start using “farm speak,” with 
references to “farming on the halves” or 
“cash renting.”  We quickly move onto a 
detailed description and analysis of the 
current operation.  More often than not, 
we will ask our clients to draw a hand 
sketch of their acreage, so we can better 
understand how each parcel relates to 
the other.  The sketch always identifies 
roadways and the various houses on the 
farm.  It is important to develop a de-
tailed description of each of the clients’ 
children and, depending on their age, 
each of the grandchildren.  Normally, 
we learn very quickly about each child’s 
strengths, weaknesses, and the state of 
their marriage.  The clients will normally 
volunteer information concerning each 
child’s ability to handle finances, as well 
as their connection to the family farm 
or ranch operation.  It is also helpful to 
understand the family hierarchy and the 
relationship amongst siblings.

A detailed discussion concerning our 
clients’ health is of critical importance.  
Many of the recommendations we will 
later make will be dependent upon these 
answers.  Time must be taken to explore 
any significant issues that may impact 
our recommendations.
    
Throughout our prospective clients’ 
initial consultation, we are attempting 
to discuss and identify their articulated 
planning objectives.  Oftentimes we hear 
that our clients’ primary objective is to 
keep the farmland in the family name 
forever or at least for the next several 
generations.  Almost in the same breath 
is a stated desire to treat each child fairly 
whether they are involved in farming or 
not.  Many are concerned about the high 
cost of nursing home care, along with not 
needlessly paying estate taxes, probate 
fees and costs.  Farmers and ranchers, at 
an increasing rate, are expressing liability 
concerns whether attributed to lawsuits 
or their children’s possible divorce.

In addition, we listen for references to 
potential planning obstacles:

Are one or both parents uninsur-•	
able?  
Will someone want to farm?  •	
Is there sufficient cash flow to sup-•	
port multiple families while paying 
significant planning fees?  
Who prepares the tax returns and •	
will they cooperate?  
Is there a trusted advisor able to •	
serve as a trustee?  
Will we lose any subsidies or spe-•	
cial use valuation discounts? 
Must we have the land and build-•	
ings appraised and/or surveyed? 
What will we do with one or more •	
houses on the land?  
How close are the children with •	
each other?  
Does everyone share the dream?  •	
Does each prospective client have •	
long term care or will they be rely-
ing on Medicaid for long term care?  
How much longer does dad want to •	
control everything?  
How much income do our clients’ •	
need or want?  
Must we find assets to make home •	
or other improvements?  
What happens if the farming child •	
dies prematurely?  
Will everyone involved be comfort-•	
able with setting up new accounts in 
QuickBooks?  
Will Farm Credit or the local bank •	
allow the mortgaged land or equip-
ment to be transferred to various 
entities?  
How do we eliminate or minimize •	
the impact of state and federal estate 
taxes without giving up control?

  
These questions and more must be an-
swered before a detailed planning recom-
mendation can be made.  The planning 
recommendation could include creat-
ing multiple revocable trusts, multiple 
limited liability companies and multiple 
irrevocable trusts.  

(The rest of this article is available online at 
http://www.wealthcounsel.com/newsletter/october2009.html)

(Continued from p. 4, “Title”)

JTWROS, however, is not a com-
plete answer to avoiding probate 
and passing property at death. This 
method of planning only looks one 
step ahead to when the first partner 
dies. When the second partner dies, 
if no additional planning has been 
done, the property will be subject to 
probate. The property will also pass 
through probate if both partners die 
simultaneously.

If no additional planning has been 
done, JTWROS can also pose a 
problem if one partner becomes 
incapacitated. Since this method of 
ownership requires the signature of 
both partners to transfer the prop-
erty, the property cannot be sold 
while one partner is incapacitated. 
Absent a durable power of attorney, 
the incapacity of one partner could 
necessitate time consuming and 
expensive guardianship or conserva-
torship proceedings if the property is 
to be sold while the partner remains 
incapacitated.

JTWROS can also be unilaterally 
severed by one partner without 
consent of the other by transfer or 
encumbrance of that owner’s sepa-
rate share. Such action automatically 
converts the JTWROS to tenancy in 
common, and the other partner has 
no recourse to prevent this conver-
sion.

JTWROS also exposes the property 
to the creditors of each individual 
partner. With JTWROS, each part-
ner is considered to own a separate 
share of the property. Thus a credi-
tor of one partner may attach that 
partner’s portion of the property 
to recover that partner’s individual 
debt.
 
(The rest of this article is available online at 
http://www.wealthcounsel.com/newsletter/octo-
ber2009.html)

Planning Solutions for Families in Agriculture
By: Matthew A. Tavrides, J.D..

Estate, Business Succession 
and Wealth Preservation 
Planning are issues of imme-
diate importance to farmers 
and ranchers. Not surprising-
ly, like most Americans the 
vast majority of the nation’s 

farmers and ranchers have no succession or 
estate plan in place. Although unlike other 
Americans, these families have much more 
at stake than a few mutual funds and a life 
insurance policy.
 
The U.S. food and farming system con-
tributes nearly $1 trillion to our national 
economy, more than 13 percent of the gross 
domestic product, and employs 17 percent 
of the labor force. Eighty-six percent of 
America’s fruits and vegetables are grown 
near metropolitan regions, where they are 
continuously threatened by development. 
Cattle are a significant economic driver in 
rural communities and are produced in all 
50 states, and their economic impact contrib-
utes to nearly every county in the nation. 

Additionally, farmers and ranchers are the 
stewards of America’s natural resources. 
Small farms and ranches are responsible 
for the vast majority of the approximately 
52 percent of total U.S. land that is used for 
agricultural purposes and, therefore, plays 
a major role in conservation and natural re-
source protection. Agricultural land supplies 
important non-market goods and services 
for our environment. Farm and ranch lands 
provide food and cover for wildlife, help 
control flooding, protect wetlands and 
watersheds and maintain air quality. Agricul-
tural land absorbs and filters wastewater and 
provides groundwater recharge. Agriculture 
represents one of the most cost-effective 
ways of improving two of our most critical 
environmental challenges: water quality and 
climate change. However, this productive 
farm and ranch land which is comprised of 
fertile soils that took thousands of years to 
develop is a finite natural resource that is 
irreplaceable. Regrettably, we lose 125 acres 
of farm and ranch land to development every 
hour. 

The vast majority of farms and ranches in 
the United States are family owned and 
operated. Many of these farms and ranches 
have been in the family for several gen-
erations, and over 37,500 cattle producers 

operate enterprises that have been in their 
family for more than 100 years. In rural 
America, the estate tax is considered one of 
the leading causes of the breakup of multi-
generation family farms and ranches. With-
out proper planning these families risk the 
forfeiture of large tracts of land and other as-
sets used to run their agricultural operations. 
For these asset-rich and cash-poor family 
businesses, the appraised value of rural land 
is extremely inflated in comparison to its 
agricultural value. Farming and ranching 
families are too often forced to sell off land, 
equipment, components of the agricultural 
operation, or the entire ranch to satisfy estate 
tax liabilities. 

An estimated 70 percent of U.S. farmland 
will change hands in the next 20 years, but 
many family operations do not have a next 
generation skilled in or willing to continue 
farming. If a farm or ranch family has not 
adequately planned for succession, it is 
likely to go out of business, be absorbed into 
neighboring farm operations, or be convert-
ed to non-agricultural uses. However, there 
are numerous planning solutions and strate-
gies available to insulate these families from 
their exposure to the liability of transfer 
taxes, and preserve family values, land and 
agricultural operations. Planning for families 
in agriculture involves the preservation and 
protection of a family legacy, a way of life 
and the values upon which this country was 
built. Successful management of agricul-
tural operations, inter-generational transfer 
of farms and ranches, and the retention of 
agricultural land in production are essential. 
The future of the agriculture industry and 
our nation’s food supply will be determined 
by the succession planning decisions that 
farmers and ranchers make today. Over half 
of all agricultural landlords are age 65 or 
older. The time to begin planning solutions 
for these farm and ranch families is now!
 
Matt Tavrides is a member of Wealth Counsel and The 
Advisors Forum. He practices law in Central Florida 
and concentrates in the areas of Estate Planning, Busi-
ness Succession and Wealth Preservation Strategies for 
families in agriculture. A graduate of the U.S. Military 
Academy at West Point, he served as a Field Artillery 
Officer in the Army before attending law school at 
Mercer University in Macon, Georgia. Matt also serves 
on the Board of the Florida Cattlemen’s Foundation 
and is an active member and supporter of the Florida 
Cattlemen’s Association and the National Cattlemen’s 
Beef Association. www.matpa.net 

Farm Succession Planning: 
What We’ve Learned Since 

San Antonio
By: Ted Gudorf, J.D. and David Beckett, J.D.

At last year’s Wealth-
Counsel symposium 
in San Antonio, 
special emphasis was 
placed on the suc-
cession crisis that is 
looming for farmers 

nationwide.  At the conference, we 
learned that over one-fourth of all 
farmers and half of all agricultural 
landlords are age sixty-five or older.  
Because the data suggests that only a 
fraction of the nation’s farmers have 
a succession or estate plan in place, 
the time to address these issues is 
now.  It is important for all advi-
sors to sound the alarm regarding 
the need for farmers to work with 
an estate planning team to properly 
manage assets and the intergen-
erational transfer of those assets. 
In this article, we will address the 
counseling-oriented, client-centered 
team approach, which, in the days 
since San Antonio, we have found 
particularly appropriate for our farm 
clients.

A counseling-oriented team will 
spend at least two hours during the 
initial client meeting simply listen-
ing to the clients’ full story.  First, 
we fully develop the family history.  
We learn about our clients’ parents 
and their siblings.  We discuss what 
it was like growing up in their family 
and the role played by each per-
son.  It is helpful to understand their 
educational background and their 
memories of high school.  Their eyes 
will twinkle when we ask them how 
they met each other and what it was 
like during the early years of their 
married life.  
 
(Continued on p. 11, “Planning”) 
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WealthCounsel and Trusts & Estates Magazine
Launch the 3rd Annual Industry Trends Survey

What Every Estate Planning Attorney Should Know About  
Florida Homestead Law 

By: Eric S. Kane, Esq. 

WealthCounsel and Penton 
Business Media, Inc., 
publishers of Trusts &
Estates magazine, en-

tered into an agreement earlier this year 
to co-sponsor WealthCounsel’s annual 
Industry Trends Survey. The 2009 web-
based survey launched Sept. 23, 2009 
and closes Nov. 2, 2009. As in previous 
years, key findings from the assessment 
will be released at the Heckerling Insti-
tute on Estate Planning in Orlando, Jan. 
25-29, 2010.

 

“By joining together in 
launching the Industry 
Trends Survey, we are 
able to reach a broader 
audience and thus
capture data that we 
believe is fully represen-
tative of such a diverse 

industry,” said Rich Santos,
Group Publisher for Trusts & Estates
magazine in New York. “We’re excited 
to be working with WealthCounsel on 
this initiative and we look forward to re-
leasing the findings in a joint announce-
ment in January.” 
 
WealthCounsel initially launched the
Industry Trends benchmark survey in
the fall of 2007 which drew participa-
tion from approximately 490 attorneys
nationwide. The intent was to monitor
the challenges facing today’s attorney
practitioners, to maintain a pulse on the
planning needs of consumers, and to
track major trends. The 2008 survey
drew 512 participants and provided
additional data points to conduct com-
parative analyses from year to year. 

Take the survey at 
www.wealthcounsel.com/

2009_industry_trends_survey.aspx
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The WealthCounsel 
Quarterly

CALL FOR ARTICLES - January 2010

The WealthCounsel Quarterly is published 
January, April, July and October. It is a com-
munication tool through which WealthCounsel 
members can share legal expertise with their 
colleagues while enhancing their professional 
exposure within the estate planning community. 
Members are invited to contribute a legal/tech-
nical article or a column on practice-building 
strategies for the January 2010 issue. Article 
length should be less than 750 words.

Publishing deadlines for the January 2010 issue 
of  The WealthCounsel Quarterly:

     11-02-09:  Please submit topic idea to 
	     reserve space in the layout
     12-07-09:  Article Manuscripts Due

To reserve space for your article in the January 
2010 issue, send an e-mail  to Marlene.Frith@
wealthcounsel.com.	



In addition to its warm weather and 
magnificent beaches, the Sunshine 
State is a popular destination of 
choice for its Homestead Protec-

tion. This article summarizes the three 
basic categories of Florida Homestead 
law and provides ten important things 
every estate planner should be aware of 
when advising clients. 

Florida’s Homestead protection can be 
categorized into three distinct protec-
tions under Florida law each with a 
specific purpose: protection from credi-

tors, protection of surviv-
ing spouses and minor 
children and reduction in 
property taxes. 
 
The Florida Constitution 
terms certain property as “homestead” 
thereby protecting it from levy by 
creditors of the owner, subject to the 
following exceptions: taxes and assess-
ments on the property, mortgages on the 
property, and mechanics’ liens for labor 
performed on the property.  
(Continued on p. 8, “FL Homestead”)  

A seminar on succession planning for farm and ranch families led by members Darrel 
Johnson and Steve Graber at the Planning for the Generations Symposium in Chica-
go drew the interest of the Tribune Broadcasting Company. WGN Radio 720 filmed 
the meeting and interviewed Johnson, Graber, and WealthCounsel executive director 
Matt McClintock. The interview was the lead story on This Week in Agribusiness 
which aired August 15-17 on rural channel RFD-TV seen throughout the Midwest, 
and on the Dish-TV and DirectTV networks which aired throughout the country. This 
4-minute video is now available for viewing on the WealthCounsel YouTube site at:  
www.youtube.com/wealthcounsel 

TV Coverage of WealthCounsel’s Seminar on Planning 
for Farmers & Ranchers 

Now Available for Viewing at 
http://www.youtube.com/wealthcounsel
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Don’t wait!
Take the survey now.

The 3rd Annual 
Industry Trends 

Survey

Sponsored by
WealthCounsel

and
 

www.wealthcounsel.com/
2009_industry_trends_survey.aspx

Survey ends 11-2-09

Announcing

http://www.wealthcounsel.com/2009_industry_trends_survey.aspx

