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% the baby boomers become

the first individuals to retire

with big IRAs, estate planning
attorneys must be prepared to help
clients minimize the tax burden on
their berdeficiaries by leaving their
IRAS to trusts,

“As estate planning attorneys, we're
going to run into more people who
hold big retirement plans,” said Lew
Dymond, former CEQ of WealthCoun-
Sel, a membership organization that
provides services to estate planning
lawyers.

In order to reduce income tax and
protect an [RA from creditors after
the owners death, experts say, the
best thing to do is leave it to a trust.

“[Given] that so many benefliciaries
now have a target on their back, from
a failed marriage to a failed business
to unpaid creditor isswes, we're talk-
ing about protecting a lot of money,”
said Matthew McClintock of Okla-
homa City, who is the director of
Continuons Improvement & Member
Collaboration for WealthCounsel.

The key is that an [RA trust must be
structured such that the required dis-
tributions are stretched out over
time, allowing a beneficiary 1o defer
income tax. The intention is to make
sure the distributions are spread out
over the life expectancy of the
youngest beneficiary.

However, experts say thal estate
planners often avoid using this tech-
nigue because it can be tricky and
requires knowing a host of specific
rules.

As a result, “this is a great opportu-
mity for a lawyer who wants to step
up to the plate and learn these miles,”
said Robert Keebler, a CPA and finan-
cial planner in Green Bay, Wis,

CHff Rice, an estate planning atior-
ney who is a partner with Riee & Rice
in Valpariso, Ind., agreed,
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But, he said, “there is a sharp learn-
ing curve and attorneys need to bone
up on it.”

Two types

An TRA can be left to one of two types
of trusts: a conduit trust or an aceunu-
lation trust. An [RA trust can also be
created with subtrosis for multiple
beneficiaries.

While a conduit trust is easier to
draft, it doesn't offer the same lovel of
protection from creditors as an accu-
mulation trust.

“You might select a conduit trust if
you know with relative certainty that
the beneficiary doesn't have and won't

MeClintock.

He suggested assessing which type of
trust to use on a sliding scale, based on
the account value and the importance
of protecting the IRA from ereditors.

“AE100,000 or #200,000 TRA given toa
beneficiary that is fairly safe from cred-
itors could be left to a conduit trust,”
said MeClintock, “But if you have a
heneficiary with a gambling addiction
or known creditors, a conduit might
not make sense.”

A conduit trust is simpler than an
accumulation trust. because you only
have (o look al the life expectancy of
the primary beneficiary to caloulate the
applicable distribution periosd. It can be

a good tax-minimizing device

charities or individuals, However, it
lacks protection from creditors
becanse it requires the trustee to take
minimum distributions from the trust
and distribute them directly to the ben-
eficiary.

An gcoumulation trust also provides
greater protection from creditors
because the trustes keeps the Tunds in
the trust until he or she determines it is
appropriate to make a distribution.

In addition, a third-party trust protec-
tor i given the power to restrict who
can receive the propery.

The difficult part, however, is that an
attorney must be careful when drafting

likely have creditor issues,”
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the trust becaese minimom distrba-
tions must be taken based on lhr: life

“¥ou have to limit who the beneflclar-
ies are and rake sure that under o cir-
cumstanee vou will have a beneficiany
whir is odder than the prirmary benefici-
ary of that trust,” McClintock said,
because then the money will have to be

Another option i= to create a condwic
trst st up in such a way that it allows a
trust protector to strip bt of certain peo-
wigbors and turm it into an accarmalalion
sl

“IF wircomstances change after the
st is established, & troest protector can
convert, any portion of the trust from a
comdhit trast te an accumulation toast
by stripping away provisions,” such asa
general power of appointment, MceClin-
tock said.

The IRS approved this technigue n a
2005 private letter ruling, PLR
H053TOAL. In that case, all of the IRA

used whether the heneficiaries are
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subtrusts began as conduit trusts, but &
tnest protector was appoinged with the

UELAET,
a-slmttathﬂmlnuuhrmandﬂrllﬂ's
viewpoing o an issue.
MeClintock saard this strutegy provides
significant Aexibility. He noted that cre-
ating a comduit trust first guarantees
that the trust qualifies as 8 desipnated
teneficiary of the TRA, but you can then
reap the potential creditorprotection
benefits of an accumualation trast by lal-
er converting.

I o' v cloing, an [RA trusst, this is the
st of both waorkds,” said Rice.

Designated beneficiary
A erucial step in the process is making
sure the trust qualifies as a “designated

beneficiary.

A condult truest automatieally qualifies
a5 & desigrated beneflelary under a safie
harbor provision in the TRS regulations.

But you have o be more careful with

‘Designating an identifiable beneficiary can be tricky

“The regulations on how &o draft an
accumulation trust are pretty heavy
reading,” aaid Thomas Ry, an estabe
planming artormey with Tay Law Ofices
in Arfcdd, Mo, “There are a number of
slepes you have fo walk through to make
sure it qualifies as & designated benefick
any.”

To qualify a5 & designated beneficiary,
Eeehler sakd a trust mast:

= Be valid under stare law,

* Be brrevocable upon death,

* Have “identifiabibe” beneficiaries, and

* Be provided to the plan administra-
tor by Oct. 31 following the year of
death,

Of all the requirements, “the big prob-
lem is the beneficiary being identifi-
able.” sald Keebler.

For example, i any beneflclary of an
accumulatkon trast is & charity — which
doesn’t have a life expectancy — the
THRA trust loses the benelit of stretehing
anl the distributions.

The: tmest also Grils (o qualify as a des-
ignated beneficiary if a numed berefici-
ary has a general power of appointment.

Che way 0 make an sccumulation
st more lkely to qualify & 2 designot-
el beneficiioy is to lesve the [RA to s
stand-alone aecumulation trust, which
becomes irrevocable at the owner's
death.

Given the complex requirements that
st be met to make sure a trust queli-
fes am a benefciary of an THA, s ssier
Bor s a stamdalone tred than o leawve
the IRA o an existing revoeable lving
Lrust.

“When you have a stand-alone retire-
ment trust, you reduce the likelihiood of
errors that can cawse a tnest not to qual-

thom fowmn s flled out properly, and thd
the documents are drafied to ensune
that each beneficiey obtains his sepa-
rade share of the TRA, 4%

This artche crigenally appeared n Lawyars
L5, Minresota Lavrvar’s national sister pub-
leation.



